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Navigable	
   Waters	
   Protection	
   Rule	
   and	
   Jurisdictional	
   Determinations	
  
under	
  the	
  Clean	
  Water	
  Act
The Environmental Protection Agency (EPA) and Army
Corps of Engineers (Corps) jointly promulgated the
Navigable Waters Protection Rule (NWPR) which took
effect on June 22, 2020. The NWPR governs wetlands,
ponds, lakes, tributaries, streams, ditches, rivers,
traditional navigable waters, and other water bodies
throughout America.

!

This issue of “The Waterlogues” is to help the regulated
community understand pertinent details in the NWPR
and how this new rule may affect their land. The
NWPR and related information are available on the
EPA website: h"ps://www.epa.gov/nwpr
The NWPR revises the definition of “waters of the
United States” (WOTUS) and clarifies the limits of
federal regulatory authority under Section 404 of the
Clean Water Act (CWA). Most wetlands are captured in
the NWPR definition of WOTUS but some wetlands
(isolated wetlands) are not included and therefore
considered non-jurisdictional.

The	
  Houston	
  Ship	
  Channel	
  is	
  considered	
  a	
  
Traditional	
  Navigable	
  Water	
  and	
  is	
  protected	
  
under	
  the	
  Navigable	
  Waters	
  Protection	
  Rule.	
  	
  
The	
  Navigable	
  Waters	
  Protection	
  Rule	
  also	
  
protects	
  tributaries	
  to	
  Traditional	
  Navigable	
  
Waters	
  and	
  certain	
  lakes,	
  ponds,	
  and	
  
impoundments	
  that	
  contribute	
  surface	
  Nlow	
  to	
  
Traditional	
  Navigable	
  Waters.

The Navigable Waters Protection Rule (NWPR) is the
culmination of an extensive regulatory initiative by the
EPA/Corps (the agencies) over the last three years
under the Trump Administration.
During the previous Obama Administration, the EPA/Corps promulgated the “2015 Clean
Water Act Rule.” The 2015 CWA Rule expanded the scope and boundaries of federal
regulatory jurisdiction and was met with strong opposition from the regulated community.
Numerous federal lawsuits were filed against this rule.
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The 2015 CWA Rule was subsequently stayed and !
halted by federal courts, and never implemented in
Texas. The 2015 CWA Rule was officially repealed on
December 23, 2019 and replaced with the Navigable
Waters Protection Rule (NWPR).
h"ps://w w w.epa. gov/newsreleases/epa-‐us-‐army-‐
repeal-‐2015-‐rule-‐deﬁning-‐waters-‐united-‐states-‐ending-‐
regulatory-‐patchwork	
  

When the 2015 CWA Rule was repealed, those prior
wetlands regulations, guidance documents, and relevant
court decisions (pre-existing rules) that were in effect
before the 2015 CWA rule (Aug. 29, 2015) were
reauthorized as controlling law for WOTUS. The
NWPR supersedes and replaces both the 2015 CWA
Rule and pre-existing rules.
The NWPR defines the boundaries of CWA jurisdiction
more narrowly than the previous 2015 CWA rule, and
its reasoning tends to align with older pre-existing
rules.

Above:	
   Jurisdiction	
   over	
   ditches	
   is	
   one	
   of	
   the	
  
major	
   changes	
   in	
   the	
   new	
   rule.	
   Many	
   ditches	
  
that	
   carry	
   water	
   year-‐round	
   were	
   previously	
  
considered	
   waters	
   of	
   the	
   United	
   States	
  
(WOTUS)	
   but	
   are	
   no	
   longer	
   regulated	
   under	
  
the	
  Navigable	
  Waters	
  Protection	
  Rule.

The aim of the NWPR is to resolve long running legal
conflicts by reforming the federal wetlands regulatory
program so that it becomes more coherent, reasonable,
understandable, consistent, and predictable.
THE REGULATED COMMUNITY
The regulated community consists of landowners, real
estate developers, municipalities, counties, state
agencies, transportation departments, utility districts,
pipeline companies, industries, businesses, and
individuals, who may perform soil-disturbing land
clearing work on undeveloped land, especially land that
is covered with natural vegetation.

Above:	
   Most	
   ditches	
   in	
   uplands	
   are	
   not	
  
regulated	
   under	
   the	
   NWPR.	
   However,	
   ditches	
  
that	
   are	
   not	
   maintained,	
   hold	
   water,	
   and	
   grow	
  
wetlands	
  vegetation,	
  may	
  become	
  regulated	
  as	
  
"wetlands"	
   and	
   not	
   ditches.	
   Ditches	
   should	
   be	
  
maintained	
   to	
   support	
   good	
   drainage	
   and	
  
avoid	
  regulatory	
  encumbrances.	
  

Big land development projects such as residential
subdivisions, master planned communities, major infrastructure, etc., must comply with numerous
environmental laws that regulate; endangered species, sensitive habitat, lakes, rivers, streams,
wetlands, ponds, ditches, wastewater, solid waste, green space, sustainability, etc.
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Undeveloped raw land that is covered with
natural vegetation may be subject to
environmental scrutiny because its visual
appearance suggests the possibility that wetlands
and habitat could exist within the site. There are
thousands of common plant species in America
that are officially classified as “wetlands
vegetation” and occur in wetlands, uplands, and
areas in between. Wetlands plant communities
are a visual indicator that wetlands may exists on
a site, but this is not the sole criteria. Wetlands
hydrology indicators and hydric soils must also
be evaluated to determine if the technical criteria
for wetlands are in fact satisfied.
Land and ditches should be maintained as
allowed under law to restore and preserve good
drainage and reduce potential regulatory
encumbrances. The NWPR does not restrict nor
change the maintenance activities that are
authorized under the Clean Water Act:	
   h"p://

w w w.w e t l a n d s p r o f e s s i o n a l . c o m / u p l o a d s /
2/1/5/7/21571046/waterlogues_iss2_release.pdf

NWPR KEY POINTS for the REGULATED
COMMUNITY
To assist the regulated community with
understanding and comprehending the lengthy
NWPR, the agencies developed five Fact Sheets:
h"ps://www.epa.gov/nwpr/navigable-‐waters-‐
protecFon-‐rule-‐factsheets . The Fact Sheets

provide an overview of the rule and explains
details regarding implementation, mapping,
agriculture, typical year, and other subjects.
These Fact Sheets summarize how the NWPR
shall be interpreted, applied and implemented by
the agencies, to determine CWA jurisdiction
going forward. There are numerous regulatory

terms and technical details which are best
explained in the Fact Sheets and are not belabored
herein.
The NWPR stipulates that the following water
bodies are not WOTUS, non-jurisdictional, and
not regulated under Section 404 of the Clean
Water Act (CWA):
1) Isolated wetlands
2) Excluded ditches (not constructed in a
tributary or adjacent wetlands)
3) Ephemeral streams, swales, gullies,
puddles, other “ephemeral features”
4) Stock ponds, detention ponds, artificial
ponds in uplands
5) Stormwater runoff, sheet flow, subsurface
groundwater
“Ephemeral features” are normally dry and may
hold water during and for brief periods following
rainfall events, and whose only source of water is
precipitation. Ephemeral features are common
throughout Texas and include ditches, gullies,
swales, shallow streams, puddles, and depressions,
which are usually dry except during and for brief
periods following precipitation events.
Below are prior regulatory definitions and criteria
from the 2015 CWA Rule and pre-existing rules,
which have been rescinded, withdrawn, and no
longer applicable for determining Clean Water Act
jurisdiction:
1) significant nexus
2) 100 year floodplain
3) subsurface hydrology connections
4) ecological connections
5) bordering, contiguous, or neighboring
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The NWPR offers clear and concise regulatory !
definitions that replace these past definitions which
were vague, speculative and caused much confusion.
JURISDICTIONAL DETERMINATIONS
The first step when dealing with potential WOTUS
issues is to correctly determine if WOTUS exists on a
project site. If so, then the boundaries of Clean Water
Act (CWA) jurisdiction should be evaluated and
documented in accordance with the NWPR. This is
called a “Jurisdictional Determination” or JD which is
a regulatory procedure that evaluates site-specific data
and characteristics, to determine if WOTUS exists on
the site. If so, then the JD identifies the boundaries of
CWA jurisdiction.

Photo	
  credit:	
  US	
  EPA,	
  epa.gov/nwpr	
  

Above:	
  Isolated	
  wetlands	
  are	
  not	
  considered	
  
Waters	
  of	
  the	
  US	
  under	
  the	
  Navigable	
  Waters	
  
Protection	
  Rule.	
  

The JD can be a professional report by a qualified
Consultant. The JD must include the necessary data,
analysis and certification to document CWA
jurisdiction and demonstrate regulatory compliance in
accordance with the Navigable Waters Protection Rule.
In cases where impacts to WOTUS cannot be avoided
and a Corps permit is required, other parts of the
regulatory process such as wetlands delineations,
mitigation requirements, and permitting procedures,
have not yet been altered by the NWPR. These other
parts could be affected in the future as the NWPR is
systematically implemented.
INFORMED DECISION
The regulated community may plan projects to
correctly avoid impacts to WOTUS and avoid
triggering a regulatory requirement to notify the Corps.
In cases where there are no impacts to WOTUS then
such notification is not necessary for most projects in
Texas.

Above:	
  Typical	
  wetlands	
  plant	
  community,	
  
which	
  covers	
  acres	
  of	
  land	
  next	
  to	
  residential	
  
subdivision,	
  and	
  indicates	
  that	
  WOTUS	
  may	
  
exist	
  on	
  the	
  site.
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The EPA/Corps acknowledge the need and
encourage the regulated community to make
informed decisions on the jurisdictional status of
their property, in the preamble of the NWPR;
“…The agencies believe that there are numerous
cases where an informed decision can save
valuable time and money by avoiding
unnecessary jurisdictional determination
requests…” This regulatory concession,
informed decision, will save time and money for
the agencies and the regulated community by
allowing projects to move forward without the
requirement to request an official JD when it is
not applicable to the project.
An “informed decision” would be appropriate
for tracts of land that are substantially uplands
and may contain ephemeral streams, excluded
ditches, isolated wetlands and ponds (nonjurisdictional waters).
Land that contains both WOTUS and nonjurisdictional waters, should be evaluated to
determine the boundaries of CWA jurisdiction,
then accurately documented, and certified in
accordance with the NWPR. The same methods,
computer models, databases, and tools used by
the Corps to determine CWA jurisdiction, are
also available for the regulated community to
utilize and evaluate jurisdiction.

Wetlands Professional Services has over 30
years of experience working with wetlands in
Texas. Our focus from the very beginning has
been to protect the rights and interest of the
landowner when dealing with regulatory issues
related to wetlands. Our approach over those 30
plus years has been to document and to make
informed decisions, based on applicable
regulations and case law, which would allow our
clients to avoid the necessity of contacting the
agencies for a JD. Our longstanding approach is
very much in line with the recommendations set
forth in the NWPR. Our highly qualified and
experienced team will assist by evaluating the
project, determining the appropriate course of
action, documenting Clean Water Act
jurisdiction, and preparing a comprehensive
professional WOTUS Report that satisfies the
NWPR and would be sealed by a Professional
Engineer. Contact us for more information at
713-983-6635 or visit our website at
www.wetlandsprofessional.com

Potential impacts to waters of the United States
(WOTUS) should be carefully considered and
reviewed during the project-planning phase with
an experienced consultant to steer clear of
unnecessary regulatory obstacles.
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  has	
  over	
  30	
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   of	
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   practicing	
   in	
   wetlands	
   regulatory	
   compliance	
   and	
   related	
   environmental	
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Wetlands	
  Professional	
  Services	
  clients	
  include	
  include	
  private	
  owners	
  of	
  large	
  and	
  small	
  tracts	
  of	
  land,	
  real	
  
estate	
  developers,	
  brokers,	
  utility	
  and	
  drainage	
  districts,	
  school	
  districts,	
  industrial	
  sites,	
  and	
  large	
  residential	
  
subdivision	
  projects.	
  Areas	
  of	
  specialization	
  include	
  analysis	
  and	
  documentation	
  of	
  wetlands,	
  streams,	
  ditches	
  
and	
   ponds;	
   endangered	
   and	
   threatened	
   species,	
   stormwater	
   drainage,	
   maintenance	
   of	
   raw	
   land	
   to	
   re-
establish	
   good	
   drainage,	
   coordination	
   with	
   government	
   agencies,	
   and	
   project	
   management.	
   Mr.	
   Coody	
  
advocates	
   for	
   landowners	
   and	
   their	
   property	
   rights,	
   while	
   making	
   use	
   of	
   equitable	
   and	
   balanced	
  
methodologies	
  that	
  comply	
  with	
  applicable	
  law	
  and	
  regulations.

We specialize in helping landowners plan, design and manage development projects to avoid impacts
to jurisdictional wetlands.
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